INDEX—DIGEST 


Decisions Published During the Period 
January Through June 1977 


Classification 
C.D. 4685 Through C.D. 4696 


C.D. 4698 
C.D. 4699 
C.D. 4701 
C.D. 4702 


Valuation 
C.D. 4686* 


. 4697 
. 4700 
. 4708 
. 4704 
. 11779 
Rules 


C.R.D. 77-1 Through C.R.D. 77-5 


* C.D. 4686 involves classification and valuation questions. 
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Classification 


Page 
ABSENCE OF ISSUE OF MATERIAL FACT 
SUMMARY JUDGMENT (see URETHANE PASTES, C.D. 4685). 
ACTION NOT COMMENCED BY PROPER PARTY 
JURISDICTION (see URETHANE PASTES, C.D. 4685). 
ADVANCED IN VALUE (see AMERICAN GOODS RETURNED, C.D. 
4692). 
AIRPLANES (see AMERICAN GOODS RETURNED, C.D. 4692). 
AMERICAN GOODS RETURNED 
ADVANCED IN VALUE (see AMERICAN GOODS RETURNED, C.D. 4692). 
AIRPLANES 

Importer sought to establish a duty-free entry for the American- 
made components of an imported DC-9 airplane notwithstanding its 
noncompliance with applicable customs regulations. 

On the record presented on rehearing, and having found that the evi- 
dence established (1) that the district director had not refused to 
permit entry of the aircraft in issue under TSUS item 800.00 as claimed 
by the importer but had given an opinion solicited by the importer’s 
customs broker to the effect that the aircraft would be treated as a 
fully dutiable importation, and the importer had elected to make a 
dutiable entry of the aircraft on the basis of such administrative 
opinion, and (2) that the returned airplane appeared to have been 
modified while in service in a foreign country so as to be advanced in 
value or improved in condition upon its return to the United States, 
the court held there was no basis in law or in fact to warrant disturb- 
ing the decision and judgment entered in the case which overruled the 
importer’s claim for duty-free entry under item 800.00. Decision and 
judgment in C.D. 4604 to stand. McDonnell Douglas Corp., C.D. 4692- 92 

Rehearing denied June 15, 1977. 


DUTY ALLOWANCE 
Certain Z-beams, products of the United States, were processed in 
Mexico into floating sills and thereafter assembled into railroad cars 
classified as railroad and railway rolling stock under item 690.15, 
Tariff Schedules of the United States. Plaintiff did not dispute the 
said classification but claimed a duty allowance of $395.22 per car 
in the appraisement under item 807.00, TSUS. The claimed allowance 
is for the cost or value of 400 Z-beams which were first processed in 
Mexico into floating center sills, and thereafter assembled into the im- 
ported railroad cars. 
On the record presented the court held that the imported merchan- 
dise failed to qualify as articles exported in condition ready for as- 
sembly without further fabrication and as having not been advanced 
in value or improved in condition abroad except by being assembled 
and except by operations such as cleaning, lubricating and painting 
as required by clauses (a) and (c) of item 807.00 of the tariff 
schedules. Accordingly, the protests were overruled. Rudolph Miles, 
C.D. 4689 oS 6 Oh Se 35 
Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
77-18. 
IMPROVEMENT IN CONDITION (see AMERICAN GOODS RETURNED. 
C.D. 4692). 
VOLUNTARY ENTRY (see AMERICAN GOODS RETURNED, C.D. 4692). 
Z-BEAMS (see AMERICAN GOODS RETURNED. C.D. 4689). 


(243) 
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ANTIDUMPING ACT OF 1921, AS AMENDED 
SPECIAL DUMPING DUTIES, LEGALITY OF 

Defendant moved for partial summary judgment as to one of two 
eauses of action in a civil action wherein plaintiff had challenged 
the legality of special dumping duties that were assessed under the 
Antidumping Act of 1921, as amended (19 U.S.C. 160 et seq.) against 
certain asbestos cement pipe which was imported from Japan. 

In that cause of action, plaintiff contended that the Tariff Com- 
mission’s determination of injury, a necessary precondition to the 
assessment of dumping duties, was invalid under 19 U.S.C. 160(a) 
on the ground that it was achieved by a two to two vote of the five 
Commissioners who attended the meeting on the injury question, while 
the fifth Commissioner present at the meeting declined to vote 
Plaintiff filed a cross-motion for summary judgment. The court held 
that the Tariff Commission’s determination of injury was valid as 
a matter of law; that it was not necessary for all six of the Tariff 
Commission’s members to participate in any given meeting in order 
for the Commission to take valid action: and that a majority was 
sufficient. Accordingly, defendant’s motion for partial summary judg- 
ment as to plaintiff’s first cause of action was granted and plaintiff's 
cross-motion for summary judgment was denied. Voss International 
Corp., C.D. 4698_- ae pa, 37 


ASBESTOS CEMENT PIPE (see ANTIDUMPING ACT OF 1921, AS 
AMENDED, C.D. 4698). 


RENT PIPE (see PIPE AND PIPE FITTINGS, C.D. 4686). 
ROUNTY, INDIRECT (see COUNTERVAILING DUTY, C.D. 4691). 


CANDIED PINEAPPLE 
PRESERVED PINEAPPLE 

Certain merchandise invoiced as “Drained preserved pineapple” 
was classified as candied, crystallized, or glace fruits under item 
154.45. Tariff Schedules of the United States, as modified by T.D. 68-9, 
and was claimed to be prepared or preserved pineapple under TSUS 
item 148.98, as modified. 

On the record presented, the court held the importations were 
properly classified as candied pineapple, inasmuch as they contained 
between 72.4% and 74% of soluble sugar solids, were produced by the 
so-called slow-impregnation process, and were primarily used in baking 
for fruiteakes and for making higher concentrated glace and crystal- 
lized fruit. Accordingly, plaintiff's claim was overruled. S ¢& T Imports, 
Ine., C.D. 4690 ‘dina =n heats —_ si aesdatcaidhian 

CAST TRON, COLUMNS, PILLARS, POSTS AND SIMILAR STRUC- 
TURAL UNITS OF (see ILLUMINATING ARTICLES AND PARTS, 
OF BASE METAL, OTHER, C.D. 4702). 

CHIEF USE, AMUSEMENT (see INFLATABLE FLOATS—TOYS, C.D. 
4688). 

CLASSIFICATION 
DETERMINED BY CONDITION AS IMPORTED (see PIPE AND PIPE FIT- 

TINGS, C.D. 4686). 


COLUMNS (see ILLUMINATING ARTICLES AND PARTS, OF BASE 
METAL, OTHER, C.D. 4702) 

COMMODITY TAX, REMISSION, EXEMPTION (see COUNTERVAIL- 
ING DUTY, C.D. 4691). 


COMMON MEANING 
CANDIED (see CANDIED PINEAPPLE, C.D. 4690). 
CANDIED FRUITS (see CANDIED PINEAPPLE. C.D. 4690). 
CANDYING PRocEss (see CANDIED PINEAPPLE, C.D. 4690). 
GLACED FRUITS (see CANDIED PINEAPPLE, C.D. 4690). 
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CONSTRUCTION 
ANTIDUMPING ACT OF 1921, AS AMENDED (19 U.S.C. 160 et seq.) (see ANTTI- 
DUMPING ACT OF 1921, AS AMENDED, C.D. 4698). 
CopE OF FEDERAL REGULATIONS, TITLE 3 
FLOATS—TOYS, C.D. 4688). 
Customs Courts Act or 1970, sec. 108 (see COUNTERVAILING DUTY. 
C.D. 4691). 
CUSTOMS SIMPLIFICATION ACT OF 
1950 (see COUNTERVAILING DUTY, C.D. 4691). 
1951 (see COUNTERVAILING DUTY, C.D. 4691). 
GENERAL AGREEMENT ON TARIFFS AND TRADE (GATT) 
ANNEX I, AD ARTICLE XVI, 1955 (see COUNTERVAILING DUTY, C.D. 
4691). 
Pr. II, ArticLE VI(4) (see COUNTERVAILING DUTY, C.D. 4691). 
JAPANESE CoMMopiITy TAx LAW—CITED AS CoMMopITY TAx LAW 
(March 31, 1962, Law No. 48), as revised (see COUNTERVAILING 
DUTY, C.D. 4691). 
PusBLic Law 89-806 (see AMERICAN GOODS RETURNED, C.D. 4689). 
RULES OF THE U.S. Customs Court 
Rule 
4.7 (see MOTION TO DISMISS ACTION, C.D. 4696). 
4.12 (see COUNTERVAILING DUTY, C.D. 4691). 
4.13 (see COUNTERVAILING DUTY, C.D. 4691). 
8.2 
(see COUNTERVAILING DUTY, C.D. 4691). 
(see VINYL SHOE UPPERS, C.D. 4687). 
TARIFF ACT OF 
1890, par. 237, 26 Stat. 567, 584 (see COUNTERVAILING DUTY, C.D. 
4691). 
1894, par. 182%, 28 Stat. 509, 521 (see COUNTERVAILING DUTY, 
C.D. 4691). 
1897, sec. 5, 30 Stat. 151, 205 (see COUNTERVAILING DUTY, C.D. 


Page 


7, SEC. 6.2 (see INFLATABLE 


4691). 

1909, sec. 6, 36 Stat. 11, 85 (see COUNTERVAILING DUTY, C.D. 
4691). 

1913, par. E, 38 Stat. 114, 198 (see COUNTERVAILING DUTY, C.D. 
4691). 

192z, sec. 303, 42 Stat. 858, 985 (see COUNTERVAILING DUTY, C.D. 
4691). 

1930 


Par. 327 (see PIPE AND PIPE FITTINGS, C.D. 4686). 

Par. 919 (see VINYL SHOE UPPERS, C.D. 4687). 

Par. 1559 (see VINYL SHOE UPPERS, C.D. 4687). 

Par. 1615(a) (see AMERICAN GOODS RETURNED. C.D. 4689). 

Sec. 308. 46 Stat. 590, 687 (see COUNTERVAILING DUTY, C.D. 
4691). 

Sec. 402(d), AS AMENDED BY THE CUSTOMS SIMPLIFICATION ACT OF 
1956 (see PIPE AND PIPE FITTINGS, C.D. 4686). 

Sec. 514 (see AMERICAN GOODS RETURNED, C.D. 4689). 
AS AMENDED, U.S.C., title 19, sec. 1514 (sce PIPE AND PIPE FIT- 

TINGS, C.D. 4686). 
Sec. 516 (see COUNTERVAILING DUTY, C.D. 4691). 
TARIFF SCHEDULES OF THE UNITED STATE 
General Headnotes and Rules of Interpretation 

10(c) (see PIPE AND PIPE FITTINGS, C.D. 4686). 

10(c) (h) (see VINYL SHOE UPPERS, C.D. 4687). 

10(h) (see ON-FARM BULK MILK TANKS, C.D. 4693). 

10(ij) 
(see ILLUMINATING ARTICLES AND PARTS, OF BASE 

METAL, OTHER, C.D. 4702). 
(see ON-FARM BULK MILK TANKS, C.D. 4693). 
Item 
148.98 (see CANDIED PINEAPPLE, C.D. 4690). 
154.45 (see CANDIED PINEAPPLE, C.D. 4690). 
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CONSTRUCTION—Continued 


TARIFF SCHEDULES OF THE UNITED STates—Continued 


It 


we 


Page 

em—Continued 

382.00 (see LADIES SWEATERS, C.D. 4701). 

382.06 (see LADIES SWEATERS, C.D. 4701). 

389.60 (see NYLON TENNIS STRING, C.D. 4699). 

405.25 (see URETHANE PASTES, C.D. 4685). 

406.70 (see URETHANE PASTES, C.D. 4685). 

409.00 (see URETHANE PASTES, C.D. 4685). 

610.32 (see PIPE AND PIPE FITTINGS, C.D. 4686). 

610.80 (see PIPE AND PIPE FITTINGS, C.D. 4686). 

632.48 (see UNWROUGHT SILICON, C.D. 4695). 

652.93 (see ILLUMINATING ARTICLES AND PARTS, OF BASE 
METAL, OTHER, C.D. 4702). 

653.30 (see ILLUMINATING ARTICLES AND PARTS, OF BASE 
METAL, OTHER, C.D. 4702). 

653.35 (see ILLUMINATING ARTICLES AND PARTS, OF BASE 
METAL, OTHER, C.D. 4702). 

03.37 (see ILLUMINATING ARTICLES AND PARTS, OF BASE 
METAL, OTHER, C.D. 4702). 

653.39 (see ILLUMINATING ARTICLES AND PARTS, OF BASE 
METAL, OTHER, C.D. 4702). 

657.20 (see PIPE AND PIPE FITTINGS. C.D. 4686). 

658.00 (see UNWROUGHT SILICON, C.D. 4695). 

661.35 (see ON-FARM BULK MILK TANKS, C.D. 4693). 

666.00 (see ON-FARM BULK MILK TANKS, C.D. 4693). 

690.15 (see AMERICAN GOODS RETURNED, C.D. 4689). 

700.55 (see VINYL SHOE UPPERS, C.D. 4687). 

706.60 (see PICNIC BAGS, C.D. 4694) 

734.88 (see NYLON TENNIS STRING, C.D. 4699). 

737.90 (see INFLATABLE FLOATS—TOYS, C.D. 4688). 

772.30 (see VINYL SHOE UPPERS, C.D. 4687). 

774.60 
(see PICNIC BAGS, C.D. 4694). 
(see VINYL SHOE UPPERS, C.D. 4687). 

790.39 (see INFLATABLE FLOATS—TOYS, C.D. 4688). 

798.00 (see VINYL SHOE UPPERS, C.D. 4687). 

800.00 (see AMERICAN GOODS RETURNED, C.D. 4692). 

807.00 (see UNWROUGHT SILICON, C_D. 4695) 

807.00(a)(b)(c) (see AMERICAN GOODS RETURNED, C.D. 


1689). 


‘hedule 1, part 9, subpart B, headnote 1(e) (see CANDIED PINE- 


APPLE, C.D. 4690). 

hedule 3 

Headnote 3(a)(B) (see LADIES SWEATERS, C.D. 4701). 
Part 7, subpart B (see NYLON TENNIS STRING, C.D. 4699). 


‘hedule 4, headnote 3, subpart C (see URETHANE PASTES, C.D. 


4685). 


*hedule 6 


Part 2, subpart K, headnote 3(a) (see UNWROUGHT SILICON, 
C.D. 4695). 

Part 3, subpart G, headnote 1 (see UNWROUGHT SILICON, C.D. 
1695). 

Part 4 
Headnote 2 (see ON-FARM BULK MILK TANKS, C.D. 4693). 
Subpart A, headnote 1 (see ON-FARM BULK MILK TANKS, C.D. 

1693 ) . 


Subpart C, headnote 1 (see ON-FARM BULK MILK TANKS, C.D. 
4693). 


‘hedule 7 


Part 1 
Subpart A (see VINYL SHOE UPPERS. C.D. 4687). 
Subpart D, headnote 2(a) (i) (see PICNIC BAGS, C.D. 4694). 
Part 5 
Subpart D (see NYLON TENNIS STRING. C.D. 4699). ; 
Subpart E, headnote 2 (see INFLATABLE FLOATS—TOYS, 
C.D. 4688). 


Part 12, subpart D (see PICNIC BAGS, C.D. 4694). 
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TARIFF SCHEDULES OF THE UNITED States—Continued 
Schedule 8, part 1, subpart B, headnote 3 (see AMERICAN GOODS 
RETURNED, C.D. 4689). 
Technical Amendments Act of 1965 (see AMERICAN GOODS RE- 
TURNED, C.D. 4689). 
TRADE Act oF 1974, Pustic Law 93-618 (1975) (see COUNTERVAIL- 
ING DUTY, C.D. 4691). 
U.S. CopE 
Title 19 
Sec. 160(a) (see ANTIDUMPING ACT OF 1921, AS AMENDED, 
C.D. 4698). 
Sec. 160(b) (see ANTIDUMPING ACT OF 1921, AS AMENDED, 
C.D. 4698). 
See. 1330(c) (see ANTIDUMPING ACT OF 1920, AS AMENDED, 
C.D. 4698). 
Sec. 1514(b) (see URETHANE PASTES, C.D. 4685). 
Title 28 
Sec. 1582 (a) 
(see PIPE AND PIPE FITTINGS, C.D. 4686). 
(see URETHANE PASTES, C.D. 4685). 
Sec. 1582(c) (see URETHANE PASTES, CD. 4685). 
Sec. 2635 (see PIPE AND PIPE FITTINGS, C.D. 4686). 
Sec. 2635(a) (see INFLATABLE FLOATS—TOYS, C.D. 4688). 
1.8. CopE ANNOTATED 
Title 19 
Sec. 162 (see COUNTERVAILING DUTY, C.D. 4691). 
See. 1303 (see COUNTERVAILING DUTY, C.D. 4691). 
Sec. 1514(b) (1) (see MOTION TO DISMISS ACTION, C.D. 4696). 
See. 1516(d) (see COUNTERVAILING DUTY, C.D. 4691). 
Sec. 1520(c) (1) (see MOTION TO DISMISS ACTION, C.D. 4696). 
Sec. 2101 (see COUNTERVAILING DUTY, C.D. 4691). 
Title 28 
Sec. 255 (see COUNTERVAILING DUTY, C.D. 4691). 
Sec. 2631(a) (see MOTION TO DISMISS ACTION, C.D. 4696). 
CONSUMER ELECTRONIC PRODUCTS 
COLOR TELEVISION PICTURE TUBES (see COUNTERVAILING DUTY, C.D. 
4691). 
RADIO-PHONOGRAPH COMBINATIONS (see COUNTERVAILING DUTY, 
C.D. 4691). 
RADIO RECEIVERS (see COUNTERVAILING DUTY, C.D. 4691). 
RADIO-TAPE RECORDER COMBINATIONS (see COUNTERVAILING DUTY, 
C.D. 4691). 
RADIO-TELEVISION-PHONOGRAPH COMBINATIONS (see COUNTERVAILING 
DUTY, C.D. 4691). < 
RECORD PLAYERS AND PHONOGRAPHS COMPLETE WITH AMPLIFIERS AND 
SPEAKERS (sce COUNTERVAILING DUTY, C.D. 4691). 
TAPE PLAYERS AND RECORDERS (see COUNTERVAILING DUTY, C.D. 
4691). 
TELEVISION RECEIVERS (see COUNTERVAILING DUTY, C.D. 4691). 
CONSUMPTION TAX, REBATE, REMISSION (see COUNTERVAILING 
DUTY, C.D. 4691). 
COUNTERVAILING DUTY 
JAPANESE ComMMopITy TAX, REMISSION OF 
RICHARDSON, J.—Consumer electronic products of a kind pro- 
duced in the United States by plaintiff, an American manufacturer, 
were produced in and exported from Japan into the United States, and 
were classified and assessed in liquidation with regular duties under 
the Tariff Schedules of the United States. Plaintiff petitioned the Sec- 
retary of the Treasury for the imposition of countervailing duties on 
such imported products in accordance with 19 U.S.C. Annotated, sec. 
1303. Following the denial of its administrative petition, plaintiff 
instituted an action pursuant to 19 U.S.C.A.., sec. 1516(d), as amended 
by the Trade Act of 1974, for judicial review of the negative counter- 








—_ 
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COUNTERVAILING DUTY—Continued 
JAPANESE CoMMODITY TAX, REMISSION or—Continued 
vailing duty determination of the Secretary of the Treasury. Motion 
and cross-motion for summary judgment were filed by the parties. 

Finding the record disclosed that under the Japanese Commodity 
Tax Law (March 31, 1962, Law No. 48), as revised, a single-stage con- 
sumption tax, ranging in amount from 5 to 40 percent, is levied at the 
manufacturing level on a fairly extensive list of consumer goods, in- 
clusive of the imported products, and that upon exportation of these 
products from Japan the consumption tax is either remitted if pre- 
viously paid, or is abated if not paid, the court held that the remission 
and abatement of consumption taxes by the Japanese Government 
under Commodity Tax Law No. 48 constitute the payment of a bounty 
or grant within the meaning of section 1303. Downs v. United States, 
187 U.S. 496 (1930) followed. Accordingly, plaintiff's motion was 
granted ; defendant’s cross-motion denied. 

NEWMAN, J.—Concurring—aAs a matter of law the remission of the 
Japanese commodity tax on the subject electronic products constitutes 
a bounty or grant under section 303, Tariff Act of 1930, as amended (19 
U.S.C.A., 1303). The direct-indirect tax dichotomy (and the discredited 
underlying tax shifting assumptions) upon which the Treasury’s ad- 
ministration of the countervailing law has been premised has no eco- 
nomic or legal justification. 

BOE, J.—Concurring—In the Trade Act of 1974 (19 U.S.C., sec. 
2101), under which statute we are guided in this action, Congress has 
laid to rest with finality any question as to its intent with respect to 
the construction of the countervailing duty statute. It is clear that the 
Congress has reaffirmed its approval of the judicial construction placed 
upon the countervailing duty statutes of the United States. At the same 
time, however, a procedure is provided to assist in the resolution of 
international problems relating to bounties, grants and subsidies 
through negotiation and the establishment of internationally agreed 
rules. Zenith Radio Corporation, C.D. 4691_....--..--._---____-___ 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
77-19. 

CROSS-MOTION FOR SUMMARY JUDGMENT 
SUMMARY JUDGMENT, MOTION FOR 
(see ILLUMINATING ARTICLES AND PARTS, OF BASE METAL, 

OTHER, C.D. 4702). 

Partial (see ANTIDUMPING ACT OF 1921, AS AMENDED, C.D. 

4698). 

(see VINYL SHOE UPPERS, C.D. 4687). 
DEFINITIONS (see WORDS AND PHRASES) 
DETERMINATION OF INJURY, TARIFF COMMISSION 
DUMPING DUTIES, ASSESSMENT OF (see ANTIDUMPING ACT OF 1921, 
AS AMENDED, C.D. 4698). 
DETERMINED BY CONDITION AS IMPORTED 
CLASSIFICATION (see PIPE AND PIPE FITTINGS, C.D. 4686). 
DISMISS ACTION (see MOTION TO DISMISS ACTION, C.D. 4696). 
“i ae PRESERVED PINEAPPLE (see CANDIED PINEAPPLE, 
.D. 4690). 
DUMPING DUTIES, ASSESSMENT OF 
DETERMINATION OF INJURY, TARIFF COMMISSION (see ANTIDUMPING 
ACT OF 1921, AS AMENDED, C.D. 4698). 
DUTY 
ALLOWA NCE (see AMERICAN GOODS RETURNED, C.D. 4689). 
COUNTERVAILING (see COUNTERVAILING DUTY, C.D. 4691). 
EVIDENCE, SAMPLE WITHOUT TESTIMONIAL SUPPORT (see 
LAL.ES SWEATERS, C.D. 4701). 
EXPORT SUBSIDY (see COUNTERVAILING DUTY, C.D. 4691). 
FA RM ; MILK ‘TANKS IMPORTED WITHOUT REFRIGERATION 
UNITS (see ON-FARM BULK MILK TANKS, C.D. 4693). 
FOOTWEAR (see VINYL SHOE UPPERS, C.D. 4687). 


Page 
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GAS LAMP 
STEMS, GAS LAMP (see ILLUMINATING ARTICLES AND PARTS, OF 
BASE METAL, OTHER, C.D. 4702). 
Tops, GAS LAMP (see ILLUMINATING ARTICLES AND PARTS, OF 
BASE METAL, OTHER, C.D. 4702). 
GRANT (see COUNTERVAILING DUTY, C.D. 4691). 
HYPERPURE MONOCRYSTALLINE SILICON 
Incots (see UNWROUGHT SILICON, C.D. 4695). 
Rops (see UNWROUGHT SILICON, C.D. 4695). 
[LLUMINATING ARTICLES AND PARTS, OF BASE METAL 
LAMPS, INCANDESCENT (see ILLUMINATING ARTICLES AND PARTS, 
OF BASE METAL, OTHER, C.D. 4702). 
OTHER 
LAMPS, OTHER (see ILLUMINATING ARTICLES AND PARTS, OF 
BASE METAL, OTHER, C.D. 4702). 
STREET LAMPS, PARTS OF 


Page 


Cross-motions were filed as to consolidated cases submitted on a 
stipulation of facts, involving the question as to proper ciassifica- 
tion of parts of street lamps that were designed to be operated by 
gas. 

Certain gas lamp stems and tops were classified under item 653.39 
of the Tariff Schedules of the United States covering other illuminat- 
ing articles and parts thereof of base metal. Relying on general 
interpretative rule 10(ij), TSUS, plaintiff claimed classification 
under TSUS item 652.93, which provides, among other things, for 
columns, pillars, posts, beams, girders and similar structural units. 
Alternatively, plaintiff claimed classification under TSUS item 
653.30, which is contained under the superior heading “Illuminating 
articles and parts thereof. of base metal:’’, covering incandescent 
lamps, designed to be operated by gas. As to the imported gas lamp 
tops, plaintiff claimed classification under TSUS item 653.30. 

Based upon the record presented and congressional intent, the 
court held that the imported stems were not the type of article to be 
covered by TSUS item 652.93 ; that by virtue of the superior heading, 
item 653.30 of the tariff schedules provides for parts, and there- 
fore the imported lamp stems and tops were properly classifiable 
under TSUS item 653.30. Accordingly, defendant’s motion for sum- 
mary judgment was denied and plaintiff’s cross-motion was granted. 
Paul M. W. Bruckmann, C.D. 4702__---..--._--- eS a ee 155 

Cross-appealed to U.S. Court of Customs and Patent Appeals, 
Appeals 77—26 and 77-30. 

IMPROVEMENT IN CONDITION (see AMERICAN GOODS RE- 
TURNED, C.D. 4692). 
INDIRECT BOUNTY OR GRANT (see COUNTERVAILING DUTY, C.D. 
4691). 
INFLATABLE FLOATS—TOYS 
CHIEF USE, AMUSEMENT 
Importation described as inflatable baby tender chair or Ideal’s 
3aby-Me Play Float was classified as a toy under item 737.90, Tariff 
Schedules of the United States, and was claimed to be classifiable as 
pneumatic mattresses and other inflatable articles, not specially pro- 
vided for, under item 790.39 of the said tariff schedules. 

On the record presented the court held that the imported merchan 
dise came within the scope of item 737.90, as a toy; that plaintiff had 
failed to establish that the chief use of the involved articles was other 
than amusement; and that the presumption of correctness attaching to 
the classification by customs was not overcome. Accordingly, these 
consolidated actions were dismissed. Ideal Toy Corp., C.D. 4688 . 28 

ITEMS NOT SEPARATELY INVOICED OR ENTERED 
SEPARABILITY OF APPRAISEMENT (see PIPE AND PIPE FITTINGS, 
C.D. 4686). 
JAPANESE COMMODITY TAX, REMISSION OF ( see COUNTERVAIL- 
ING DUTY, C.D. 4691). 
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JUDICIAL REVIEW OF DECISION OF SECRETARY OF TREASURY 

(see COUNTERVAILING DUTY, C.D. 4691). 

JURISDICTION 

ACTION NOT COMMENCED BY PROPER PARTY (see URETHANE PASTES, 
C.D. 4685). 

LACK OF ; MOTION TO DISMISS FOR (see MOTION TO DISMISS ACTION, 

C.D. 4696). 

LACK OF JURISDICTION, MOTION TO DISMISS FOR (see MOTION 

TO DISMISS ACTION, C.D. 4696). 

LADIES SWEATERS 

ORNAMENTATION 

Certain ladies cotton knit sweaters with double banded neck im- 
ported from Hong Kong were classified as women’s ornamented wear- 
ing apparel under item 382.00, Tariff Schedules of the United States, 
and were claimed to be classifiable as women’s wearing apparel, not 
ornamented, under TSUS item 382.06. 

On the record presented, the court held the merchandise not classi- 
fiable as claimed under item 382.06, where the only evidence adduced 
by the importer was a sample sweater exhibiting a double banded 
neck which would not be revealing, upon ocular inspection by a lay 
person, of any latent functional characteristics. There being nothing 
in the testimony of the Government’s witness which would affect 
favorably the importer’s burden of proof, the court dismissed the 
action. International Fashions, C.D. 4701 Oat ae 

LAMPPOSTS (see ILLUMINATING ARTICLES AND PARTS, OF BASE 

METAL, OTHER, C.D. 4702). 

LAMPS 

INCANDESCENT (see ILLUMINATING ARTICLES AND PARTS, OF 
BASE METAL, OTHER, C.D. 4702). 

Orner (see ILLUMINATING ARTICLES AND PARTS, OF BASE 
METAL, OTHER, C.D. 4702). 

LAWN-TENNIS EQUIPMENT, PARTS OF (see NYLON TENNIS 

STRING, C.D. 4699). 

LEGISLATIVE HISTORY 

ANALYSIS OF CUSTOMS SIMPLIFICATION ACT 
Of 1950, 5 (see COUNTERVAILING DUTY, C.D. 4691). 

Of 1951, 5 (see COUNTERVAILING DUTY, C.D. 4691). 

CONGRESSIONAL REcorD, 1897, vou. 30, PAGES 316-318, 2204, 2224, 2825 (see 
COUNTERVAILING DUTY, C.D. 4691). 

EXxecUTIVE Brancn GATT Srupres, SENATE COMMITTEE ON FINANCES, 
9383p Conc., 2p Sess. (1974), pp. 11-12 (see COUNTERVAILING 
DUTY, C.D. 4691). 

EXPLANATORY NOTES TO THE BRUSSELS NOMENCLATURE, 1955, vot. III, 
CHAPTER 84.15 (see ON-FARM BULK MILK TANKS, C.D. 4693). 
House Report No. 93-571, 93p Cona.. Ist Sess. 69, 75-76 (1973) (sec 

COUNTERVAILING DUTY, C.D. 4691). 

NorTes ON TARIFF Revision (1908), Pp. 834 (see COUNTERVAILING 
DUTY, C.D. 4691). 

PARTS OF ILLUMINATING ARTICLES (see ILLUMINATING ARTICLES 
AND PARTS, OF BASE METAL, OTHER, C.D. 4702). 

PROTOCOL OF PROVISIONAL APPLICATION OF THE GATT, 61 Star. A2051 
(1947) (see COUNTERVAILING DUTY, C.D. 4691). 

SENATE REPORT 
No. 530, TARtFF SCHEDULES TECHNICAL AMENDMENTs Act (1965) (see 

ON-FARM BULK MILK TANKS, C.D. 4693). 

No. 1619, 85th Cong.. 2d Sess. (1958) (see ANTIDUMPING ACT OF 

1921, AS AMENDED, C.D. 4698). 

No. 93-1298, 93d Cong., 2d Sess. 72 (1974) (see COUNTERVAILING 

DUTY, C.D. 4691). 

SUMMARIES OF TARIFF TNFORMATION (1948) 

Vol. 3, part 2 (see PIPE AND PIPE FITTINGS. C.D. 4686). 
Vol. 7, part 4 (see CANDIED PINEAPPLE, C.D. 4690). 
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LEGISLATIVE HISTORY—Continued 
SUMMARIES OF TRADE AND TARIFF INFORMATION (1969), ScHEDULE 1, 
VOL. 8, P. 275 (see CANDIED PINEAPPLE, C.D. 4690). 
TARIFF CLASSIFICATION Stupy, 1960 L 
Schedule 6, part 4, subpart A, p. 260 (see ON-FARM BULK MILK 
TANKS, C.D. 4693). 
Schedule 7, part 1, subpart D, pp. 47, 51 (see PICNIC BAGS, C.D. 
4694). 
UNITED STATES TARIFF COMMISSION’S REPORT TO THE PRESIDENT, CANDIED, 
: CRYSTALLIZED OR GLACE Fruits, Report No. 74, SECOND SERIES, 1934, 
p. 3 (see CANDIED PINEAPPLE, C.D. 4690). 
LIMITATION ON PROTEST FILINGS (see MOTION TO DISMISS 
ACTION, C.D. 4696). 
LUGGAGE (see PICNIC BAGS, C.D. 4694). 
MAN-MADE FIBER, NOT SPECIALLY PROVIDED FOR (see NYLON 
TENNIS STRING, C.D. 4699). 
MONOCRYSTALLINE SILICON 
Incots (see UNWROUGHT SILICON, C.D. 4695). 
Rops (see UNWROUGHT SILICON, C.D. 4695). 
MOTION 
AND CROSS-MOTION FOR SUMMARY JUDGMENT (see COUNTERVAILING 
DUTY, C.D. 4691). 
To DISMISS 
Action; limitation on protest filings 

Pursuant to rule 4.7 of the rules of the court defendant filed a 
motion to dismiss action for lack of jurisdiction; plaintiff opposed 
motion. 

The court held that an action commenced by an importer on the 
basis of the second of two protests filed against entries of plastic 
visors will be dismissed on jurisdictional grounds on motion of the 
government made before answer where the record shows that the 
only effective protest filed against said entries in accordance with 19 
U.S.C.A. § 1514(b) (1) which authorizes the filing of only one pro- 
test was the initial protest concerning which no judicial review was 
sought by the importer following administrative denial, and which 
could have been amended to include the additional claim under 19 
U.S.C.A. § 1520 sought to be advanced by the importer by means of 
the second protest. Accordingly, defendant’s motion was granted and 
action dismissed. Walker Enterprises, Ltd., C.D. 4696__- ? : 

For lack of jurisdiction (see MOTION TO DISMISS ACTION, C.D. 
4696). 
NYLON TENNIS STRING 
MAN-MADE FIBER, NOT SPECIALLY PROVIDED FOR 
Certain merchandise invoiced as “nylon tennis string” was classi- 
fied as man-made fiber not specially provided for under item 389.60, 
Tariff Schedules of the United States, and was claimed to be classifi- 
able as parts of lawn-tennis equipment under TSUS item 734.88. 
The court noted that for tariff purposes, racket strings that are parts 
of lawn-tennis equipment include only such as are “put up and pack- 
aged for retail sale” in small quantities for ultimate consumers, citing 
Lyons Export and Import, Inc. vy. United States, 65 Cust. Ct. 394. 398, 
C.D. 4111 (1970), aff'd 59 CCPA 142, C.A.D. 1056, 461 F.2d 880 (1972). 
On the record presented, the court held that plaintiff failed to estab- 
lish that, in the condition imported, the nylon string was put up and 
packaged for retail sale in small quantities to ultimate consumers and 
failed to overcome the presumption that the nylon string was properly 
classified under TSUS item 389.60. Accordingly, the action was dis- 
missed. Ed Alerander, C.D. 4699___ 
ON-FARM 
BULK MILK TANKS 
Farm milk tanks imported without refrigeration units 

Certain farm milk tanks imported without refrigeration units, 
which are domestically supplied and attached at the farm, were 
classified as “refrigerators and refrigerating equipment, whether 
or not electric, and parts thereof”, under item 661.35, Tariff Sched- 
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ON-FARM—Continued 
BULK MILK TANKS—Continued 
Farm milk tanks imported without refrigeration units—Continued 
ules of the United States. Plaintiff claimed that the merchandise 
was entitled to entry free of duty under TSUS item 666.00 as * * * 
on-farm equipment for the handling * * * of agricultural * * * 
products, and agricultural * * * implements not specially provided 
for and parts of any of the foregoing.” 

The court held that the tanks were not unfinished refrigerators 
as the absence of the refrigerator portion was both substantial 
and essential: and that they were not parts of refrigerators since 
both provisions of item 666.00, claimed by plaintiff, while generic, 
are sufficiently specific designations as to prevent classification 
as parts under General Interpretative Rule 10(ij). Accordingly, the 
protest claim for free entry under item 666.00 was sustained. 
The De Laval Separator Company, C.D. 4693_-.------------------ 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
77-20. 

EQuIPMENT (see ON-FARM BULK MILK TANKS, C.D. 4693). 
ORNAMENTATION (see LADIPS SWEATERS, C.D. 4701). 
OTHER ARTICLES OF PLASTICS NOT SPECIALLY PROVIDED FOR 
Piastics (see PICNIC BAGS, C.D. 4694). 
PARTS OI 
ILLUMINATING ARTICLES; LEGISLATIVE HISTORY (see ILLUMINATING 
ARTICLES AND PARTS, OF BASE METAL, OTHER, C.D. 4702). 
LAWN-TENNIS EQUIPMENT (see NYLON TENNIS STRING, C.D. 4699). 
PICNIC BAGS 
LUGGAGE 
Certain plastic pienic bags having handles and zipper closures were 
classified as luggage under item 706.60, Tariff Schedules of the United 
States, and were claimed to be classifiable as other articles of plastics 
not specially provided for under TSUS item 774.60. 
Based upon the record presented and legislative history, the court 
held that the imported articles were properly classified as luggage 
nder item 706.60; and that the utilization of language in the legisla- 
tive history to include bags fitted for dining and drinking was indica- 
tive of an intent to include within subpart D, schedule 7, part 1, Tariff 
Schedules of the United States, luggage or travel goods used for those 
purposes. Accordingly, plaintiff's claim was overruled. Prepac, Inc., 
kG RS Ren st ee na Se BR, SELES ae ave 
Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
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PILLARS (see ILLUMINATING ARTICLES AND PARTS, OF BASE 

METAL, OTHER, C.D. 4702). 

PINPFAPPLE, DRAINED PRESERVED (see CANDIED PINEAPPLE, 

C.D. 4690). 

PIPD 

AND PIPE FITTINGS ; SEPARABILITY OF APPRAISEMENT 

Various articles consisting of bent pipe, articulation joints and 
reducers were imported from Japan for installation in a pen stock 
system, ie., a conduit for conducting water used in a power project. 
They were appraised at single unit values net packed, on the basis 
of constructed value as defined in section 402(d) of the Tariff Act of 
1930, as amended. Plaintiff did not dispute the basis of appraisement 
but alleged that the apnraisements were separable. 

The hent pipe was classified under item 610.80, Tariff Schedules of 
the United States, as pipe fittings of iron or steel, and the articulation 
joints and reducers were classified under item 657.20 of the said tariff 
schedules, a basket provision for articles of iron or steel, and were 

laimed to be classified under item 610.32 of the tariff schedules, as 
pipes of iron or steel. 

The court held that the appraisements were not separable, as the 
various articles either were not separatelv invoiced or entered. or their 
appraised values were not separately listed. The court further held 
that the bent pipe, the reducers and articulation joints were classifi- 
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PIPE—Continued 
AND PIPE FITTINGS; SEPARABILITY OF APPRAISEMENT—Continued 
able under item 610.32 of the tariff schedules, as pipes of iron or steel 
since the bent pipe is used to alter the direction of flow and is 
more than mere pipe and is comparable to elbows. The articulation 
joints come within the meaning of pipe as provided for in item 610.32 
of the tariff schedules, and as to the reducers, based on various 
lexicographic sources, prior judicial decisions and legislative history, 
come within the understanding of pipe fittings. Accordingly, the clas- 
sification of the bent pipe was affirmed, the classification of the articu- 
lation joints was overruled and held properly classifiable as claimed 
by plaintiff, and as to the reducers, plaintiff's claim was dismissed 
without affirming the classification. Mitsubishi International Corp., 
+t Sf SR ee ee ae 
BENT PIPE (see PIPE AND PIPE FITTINGS, C.D. 4686). 
PLASTIC 
(see PICNIC BAGS, C.D. 4694). 
Visors (see MOTION TO DISMISS ACTION, C.D. 4696). 
PLASTICS 
MATERIALS (see URETHANE PASTES, C.D. 4685). 
OTHER ARTICLES OF PLASTICS NOT SPECIALLY PROVIDED FOR (see PICNIC 
BAGS, C.D. 4694). . 
POSTS (see ILLUMINATING ARTICLES AND PARTS, OF BASE 
METAL, OTHER, C.D. 4702). 
PRESERVED PINEAPPLE (see CANDIED PINEAPPLE, C.D. 4689). 
PROTEST FILINGS, LIMITATION ON (see MOTION TO DISMISS 
ACTION, C.D. 4696). 
QUORUM, TARIFF COMMISSION MEETING (see ANTIDUMPING 
ACT OF 1921, AS AMENDED, C.D. 4698). 
REFRIGERATORS AND REFRIGERATING EQUIPMENT (see ON- 
FARM BULK MILK TANKS, C.D. 4693). 
REMISSION AND ABATEMENT OF TAXES (see COUNTERVAILING 
DUTY, C.D. 4691). 
SAMPLE EVIDENCE WITHOUT TESTIMONIAL SUPPORT (see 
LADIES SWEATERS, C.D. 4701). 
SEPARABILITY OF APPRAISEMENT (see PIPE AND PIPE FIT- 
TINGS, C.D. 4686). 
ITEMS NOT SEPARATELY INVOICED OR ENTERED (see PIPE AND PIPE 
FITTINGS, C.D. 4686). 
SPECIAL DUMPING DUTIES, LEGALITY OF (see ANTIDUMPING 
ACT OF 1921, AS AMENDED, C.D. 4698). 
STEMS, GAS LAMP (see ILLUMINATING ARTICLES AND PARTS, OF 
BASE METAL, OTHER, C.D. 4702). 
STREET LAMPS, PARTS OF (see ILLUMINATING ARTICLES AND 
PARTS, OF BASE METAL, OTHER, C.D. 4702) 
SUMMARY JUDGMENT 
ABSENCE OF ISSUE OF MATERIAL FACT (see URETHANE PASTES, C.D 
4685). 
MOTION AND CROSS-MOTION (see COUNTERVAILING DUTY, C.D. 4691). 
MOTION FoR 
Cross-motion for summary judgment 
(see ILLUMINATING ARTICLES AND PARTS, OF BASE 
METAL, OTHER, C.D. 4702). 
(see VINYL SHOE UPPERS, C.D. 4687). 
Partial; cross-motion for summary judgment (see ANTIDUMPING 
ACT OF 1921, AS AMENDED, C.D. 4698). 
TARIFF COMMISSION, QUORUM FOR CONDUCTING BUSINESS 
(see ANTIDUMPING ACT OF 1921, AS AMENDED, C.D. 4698). 
TAXES, REMISSION AND ABATEMENT (see COUNTERVAILING 
DUTY, C.D. 4691). 
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TOPS. GAS LAMP (see ILLUMINATING ARTICLES AND PARTS, OF 
BASE METAL, OTHER, C.D. 4702). 

UNWROUGHT SILICON 
MONOCRYSTALLINE SILICON INGOTS ’ 

Certain hyperpure monocrystalline silicon ingots were classified 
under item 658.00, Tariff Schedules of the United States, as articles 
of base metals not provided for elsewhere in subpart G of part 3, 
schedule 6, and were claimed to be classifiable as unwrought Silicon, 
containing by weight over 99.7 percent of silicon, under TSUS item 
632.43. ' ; 

On the record presented the court held that the importations, which 
were centerless ground to comply with customers’ diameter specifica- 
tions and flatted to identify the crystal orientation, were within the 
purview of headnotes 3(a) of part 2, schedule 6, TSUS, and properly 
dutiable under TSUS item 632.43, as unwrought silicon, rather than 
under TSUS item 658.00, the basket provision for base metal articles. 
Accordingly, the claim of the plaintiff was sustained. Wacker Chemical 
Corporation, C.D. 4695 ‘ 

URETHANE PASTES 
PLASTICS MATERIALS 

Certain urethane pastes were classified under item 409.00, Tariff 
Schedules of the United States. as mixtures and were claimed to be 
classifiable under item 405.25 TSUS, as plastics materials. Plaintiff 
moved for summary judgment on the ground that there was an absence 
of issue of material fact. 

The court held that the involved pastes were plastic materials be- 
cause they could form plastic articles by themselves and are therefore 
more than just mixtures and colors. Accordingly, plaintiff's motion for 
summary judgment was granted. Mobay Chemical Corp., C.D. 4685 

Rehearing granted June 6, 1977 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 
77-24. 

VINYL SHOE UPPERS 
FooTweEar (see VINYL SHOE UPPERS, C.D. 4687). 
WEARING APPAREL 

Certain vinyl shoe uppers intended for use and actually used as foot- 
wear for children after being subjected to manufacturing were classi- 
fied as wearing apparel not specially provided for under item 772.30, 
Tariff Schedules of the United States, and were claimed to be classi- 
fiable as footwear having uppers of rubber or plastics under item 
700.55 of the Tariff Schedules, or as leather cut or wholly or partly 
manufactured into forms or shapes suitable for conversion into foot- 
wear by virtue of the similitude provision set forth in item 798.00 of 
the tariff schedules or as articles not specially provided for, or rubber 
or plastics under item 774.60 of the said tariff schedules. Plaintiff 
moved for summary judgment pursuant to rule 8.2 of the rules of the 
court and defendant cross-moved for summary judgment pursuant to 
said rule 


The court found that the provision for footwear being more specific 
than that of wearing apparel should prevail under General Interpre- 
tative Rule 10(c) if properly subject under either provision and that 
the imported merchandise did not constitute an unfinished article 
under either item 772.30 or 700.55 of the tariff schedules. nor under 
item 798.00 of the tariff schedules as forms or shapes suitable for 
conversion into footwear by similitude. and held that the proper 
classification was under item 774.60 of the tariff schedules. Accord- 
ingly, plaintiff's motion for summary indgment was granted to that 
extent. The Westminster Corp.. C.D. 4687. . ae 

Apnealed to U.S. Court of Customs and Patent Appeals. Cross- 
appeals 77-16 and 77-17 dismissed August 12. 1977. 


VOLUNTARY ENTRY (see AMERICAN GOODS RETURNED, C.D. 


1692). 


WEARING APPAREL (see VINYL SHOE UPPERS, C.D. 4687). 
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WOMEN’S WEARING APPAREL Page 
Not ORNAMENTED (see LADIES SWEATERS, C.D. 4701). 
ORNAMENTED (see LADIES SWEATERS, C.D. 4701). 
WORDS AND PHRASES 
CHIEFLY USED FOR THE AMUSEMENT OF CHILDREN OR ADULTS (see IN- 
FLATABLE FLOATS—TOYS, C.D. 4688). 
CONDITION AS IMPORTED (see PIPE AND PIPE FITTING 
CONSTRUCTED VALUE (see PIPE AND PIPE FITTINGS, € 
EJUSDEM GENERIS 
(see AMERICAN GOODS RETURNED, C.D. 4689). 
(see PICNIC BAGS, C.D. 4694). 
FABRICATED COMPONENTS (see AMERICAN GOODS RETURNED, C.D. 
4689 ). 
FoorweEar (see VINYL SHOE UPPERS, C.D. 4687). 
FURTHER FABRICATION (see AMERICAN GOODS RETURNED, C.D. 
4689 ). 
INFLATABLES (see INFLATABLE FLOATS—TOYS, C.D. 4688). 
LACK OF JURISDICTION (see URENTHANE PASTES, C.D. 4685). 
LUGGAGE (see PICNIC BAGS, C.D. 4694). 
MIXTURES (see URETHANE PASTES, C.D. 4685). 
Net (see COUNTERVAILING DUTY, C.D. 4691). 
Amount (see COUNTERVAILING DUTY, C.D. 4691). 
Nor 
Enumerated (see VINYL SHOE UPPER 
ER 





S, C.D. 4686). 
‘.D. 4686). 


$. C.D. 4687). 
S, C.D. 4687). 
.D. 4701). 


Provided for (see VINYL SHOE UPPEI 
ORNAMENTED (see LADIES SWEATERS, C 
PARTS 

(see ILLUMINATING ARTICLES AND PARTS, OF BASE METAL, 

OTHER, C.D. 4702). 
Of wearing apparel (see VINYL SHOE UPPERS, C.D. 4687). 
(see ON—-FARM BULK MILK TANKS, C.D. 4693). 
PHYSICAL IDENTITY (see AMERICAN GOODS RETURNED, C.D. 4689). 
PIPE (see PIPE AND PIPE FITTINGS, C.D. 4686). 
Fittings (see PIPE AND PIPE FITTINGS, C.D. 4686). 
PLASTICS MATERIALS (see URENTHANE PASTES, C.D. 4685). 
PREPARED OR PRESERVED (see CANDIED PINEAPPLE, C.D. 4690). 
RACKET STRINGS (see NYLON TENNIS STRING, C.D. 4699). 
REFRIGERATOR (sce ON—FARM BULK MILK TANKS, C.D. 4693). 
SEPARABILITY OF APPRAISEMENT (8ce PIPE AND PIPE FITTINGS, C.D. 
4686). 
SIMILITUDE (see VINYL SHOE UPPERS, C.D. 4687). 
STRUCTURE (see ILLUMINATING ARTICLES AND PARTS, OF BASE 

METAL, OTHER, C.D. 4702). 

Toys (see INFLATABLE FLOATS—TOYS, C.D. 4688). 

UNWROUGHT (see UNWROUGHT SILICON, C.D. 4695). 

WEARING APPAREL (see VINYL SHOE UPPERS, C.D. 4687). 
Z-BEAMS (see AMERICAN GOODS RETURNED. C.D. 4689). 
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Valuation 


Issues—Reappraisements 

Page 
American selling price—negotiated settlement—Parties reached a nego- 
tiated settlement of approximately 11,000 causes of action relating to 
dutiable value under section 402a(g) of the Tariff Act of 1930, as 
amended, on rubber sole canvas footwear. As to 128 consolidated causes 
of action that had been tried and submitted, the court held that the arti- 
cles of footwear described by pattern number on the schedule attached 
to the stipulation filed with the court were properly dutiable on the basis 
of American selling price as defined in section 402a(g), Tariff Act of 
1930, as amended, and that the proper value for each article was the 
value designated on the schedule by the column entitled “DUTIABLE 
VALUE (PER PAIR).” The parties agreed that plaintiff would abandon 
the remaining causes of action, which had previously been suspended 
under the consolidated action, and thereafter without further supervision 
or direction by the court, would mutually agree upon the American sell- 
ing price valuation of each article of merchandise included in the remain- 
ing actions, pursuant to the terms of an independent and supplemental 
agreement, which had not been filed nor made a part of the proceeding. At 
the request of the parties, and in order to expeditiously and effectively 
process the determination of the appropriate valuations of the articles of 
merchandise in all of the causes of action, the court authorized the clerk 
of the court to transmit to the custody of the chief of the Customs Sec- 
tion, office of the Assistant Attorney General, upon request, the files of 
the court relating to the consolidated action, as well as the files of the 
other causes of action filed by the plaintiff and suspended thereunder. 
The court ordered that upon the final determination of the appropriate 
valuations in conformity with the terms of the filed stipulation and the 
independent and supplemental agreement, the chief of the Customs Sec- 
tion transmit directly to the customs official at the appropriate port of 
entry, the necessary papers and directives requisite to effect proper liqui- 
dation, and to thereupon promptly return to the clerk of the court the file 

of each cause of action. Mitsubishi International Corp., C.D. 4703_______ 162 
Export value—burden of proof—On the record presented, the court held 
that the plaintiff had failed to meet its burden of proving that merchan- 
dise made by the same producer which was identical to the merchandise 
in question was freely sold or offered for sale for exportation to the 
United States at prices equal to the invoice prices. Carmichael Interna- 

io othr vit, >| +, —=——— es Nar 5s ae 143 


Export value—fairly reflects market value—proof—Proof that price of 
merchandise exceeded production costs and generated a profit for seller 
is insufficient to prove export value. Proof of export value must derive 
from the export market to the United States. D. H. Baldwin Co. et al., 
FE TE TEE IT EY ELS Rs 164 


Export value—loading charges—-Loading charges are not charges which 
accrued subsequent to exportation of certain steel bars and therefore 
were properly included as part of the export value of the merchandise. 
Kurt Orban Co., Inc.. C.D. 48697 
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Export value—price fairly reflecting market value—The court held that the 
prices at which a foreign manufacturer sold merchandise to a selected 
purchaser for export to the United States fairly reflected market value 
within the meaning of section 402(f) (1) (B) of the Tariff Act of 1930, 
as amended, since the record showed (1) that the manufacturer-seller’s 
prices to the unrelated selected purchaser at the primary level of dis- 
tribution were equitable with the prices paid for the same merchandise 
by a purchaser at the third level of distribution ; and (2) there was no 
evidence in the record that the dealings between the manufacturer and 
selected purchaser were anything but at arm’s length and bona fide in 
all respects. Further, where, as here, a seller is the sole manufacturer 
in the country of exportation and makes sales for export to the United 
States exclusively to a wholly unrelated company without restriction 
as to the disposition or use of that merchandise in the United States, the 
price between the parties is the market value of the merchandise within 
the statutory understanding. Ernest Lowenstein, Inc., R.D. | 

Application for review filed by government. 

Export value—price fairly reflecting market value—Where there was no 
evidence in the record of actual sales, or of offers of sale, of such or simi- 
lar merchandise to all purchasers in the principal markets of the export- 
ing country at the claimed f.a.s. [free along side (vessel) ] prices within 
the framework of the export value formula set forth in section 402(b) 
of the Tariff Act of 1930, the court held that the plaintiff had not borne 
its burden of proof in rebutting the presumptively valid appraisements. 
Accordingly, the appraised values were affirmed, and the appeals for 
reappraisement dismissed. Kurt Orban Co.. Inc., C.D, 4697__------~- [oe Saeed 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 77-23. 


Export value—such merchandise—Under the statutory provisions covering 
export value, consideration must be given to the value of “such” merchan- 
dise, i.e., identical merchandise produced by the same manufacturer, 
before consideration can be given to the value of “similar” merchandise. 
Carmichael International Service, C.D. 4700_..--.--.-------..-...-__- 

Rehearing denied July 28, 1977. 


Fairly reflects market value—arms length negotiations—While proof of 
arms length negotiations may support a finding the price fairly reflected 
the market value of the merchandise, in this instance the manager of 
the exporting manufacturing subsidiary remained an employee of the 
parent importer and the requisite independence of action between the 
buyer and seller could not have existed. D. H. Baldwin Co. et al., C.D. 
Rs Ce Re I Pe eee F.C eee Tae re ee eT ae ee 

Appealed to U.S. Court of Customs and Patent Appeals, Appeals 77-29. 

Separability of appraisement—Various articles consisting of bent pipe, 
articulation joints and reducers were imported from Japan for installa- 
tion in a pen stock system, i.e., a conduit for conducting water used in a 
power project. They were appraised at single unit values, net packed, on 
the basis of constructed value as defined in section 402(d) of the Tariff 
Act of 1930, as amended. Plaintiff did not dispute the basis of appraise- 
ment but alleged that the appraisements were separable. 

The court held that the appraisements were not separable, as the 
various articles either were not separately invoiced or entered, or their 
appraised values were not separately listed. Mitsubishi International 
Corp., C.D. 4686 

Separability of appraisement—Where an appraisement is expressed as a 
single individual unit, it is not on its face separable. It may, nevertheless, 
be constructively separable if there is evidence that the appraising 
officer, in fact, calculated the appraised value by adopting the specific 
amounts or charges shown on the invoices for the merchandise. Here. 
the required evidence did not exist as there was nothing in the record 
from which the court could determine for purposes of separability, 
which charges, or in what amount. thev were utilized by the appraising 
officer in determining the appraised values of the merchandise. Kurt 
Orban Co.. Inc... C.D. 4697___ __ pA ae Le ES I of Ph ssh ate 

Appealed to U.S. Court of Customs and Patent Appeals, Appeal 771-28. 
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Merchandise—Reappraisements 


Beads, R.D. 11779 

Electric guitars, C.D. 4704 

Footwear (rubber sole canvas), C.D. 4703 
Pipe and pipe fittings, C.D. 4686 

Rubber sole canvas footwear, C.D. 4703 
Steel bars, C.D. 4697 

Wigs, C.D. 4700 
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Rules 
Page 


CHIEF VALUE OF COTTON OR MAN-MADE FIBERS 
FoorwEar (see SUMMARY JUDGMENT, MOTION FOR, C.R.D. 77-2). 
CONSTRUCTION 
Customs Courts Act or 1970, Pusrtic Law 91-271 (see MOTION TO 
DISMISS FOR LACK OF JURISDICTION, C.R.D. 77-5). 
Customs REGULATIONS, sEC. 174.12(d) (see MOTION TO DISMISS 
ACTION, C.R.D. 77-4). 
RULES OF THE U.S. Customs CourRT 
Rule 
4.7(b) (see MOTION TO DISMISS ACTION, C.R.D. 77-4). 
4.7(b) (2) (see MOTION TO DISMISS FOR LACK OF JURIS- 
DICTION, C.R.D. 77-5). 
4.12 (see MOTION TO DISMISS FOR LACK OF JURISDICTION, 
C.R.D. 77-5). 
8.2 
(see MOTION FOR SUMMARY JUDGMENT, C.R.D. 77- 3). 
(see SUMMARY JUDGMENT, MOTION FOR, C.R.D. 77-2 
8.2(f) (see MOTION FOR SUMMARY JUDGMENT, C.R.D. 77-3). 
TARIFF SCHEDULES OF THE UNITED STATES 
General Headnotes and Rules of Interpretation 9(f)(i) (see SUM- 
MARY JUDGMENT, MOTION FOR, C.R.D. 77-2). 
Item 


685.23 (see MOTION FOR SUMMARY JUDGMENT, C.R.D. 77-3). 
688.40 (see MOTION FOR SUMMARY JUDGMENT, C.R.D. 77-3). 
700.70 (see SUMMARY JUDGMENT, MOTION FOR, C.R.D. 77-2). 
700.80 (see SUMMARY JUDGMENT, MOTION FOR, C.R.D. 77-2). 
737.20 (see MOTION FOR SUMMARY JUDGMENT, C.R.D. 77-3). 
Schedule 7, part 5, subpart E, headnote (1) (see MOTION FOR SUM- 


MARY JUDGMENT, C.R.D. 77-3). 
U.S. Cope 
Title 19, sec. 1515 (see MOTION TO DISMISS FOR LACK OF JU- 
RISDICTION, C.R.D. 77-5). 
Title 28 
sec. 1582 (see JURISDICTION, C.R.D. 77-1). 
Sec. 1651(a) (see JURISDICTION, C.R.D. 77- 
Sec. 2631(a) (see MOTION TO DISMISS ron LACK OF JURIS- 
DICTION, C.R.D. 77-5). 
U.S. CopE ANNOTATED, TITLE 19, sEc. 1514(b) (1) (2) (see MOTION TO 
DISMISS ACTION, C.R.D. 77-4). 
COURT HAS NO POWER TO COMPEL LIQUIDATION AND DENY 
PROTEST 
LACK OF JURISDICTION (see JURISDICTION, C.R.D. 77-1). 
CROSS-MOTION FOR SUMM 7 JUDGMENT (see MOTION FOR 
SUMMARY JUDGMENT, C.R.D. 77-3). 
CUSTOMS OFFICIALS: ALLEGED MISDIRECTING AND DELAY- 
ING FILING OF PROTESTS 
TIMELINESS (see MOTION TO DISMISS ACTION, C.R.D. 77-4). 
DEFINITIONS (see WORDS AND PHRASBS) 
DISMISS ACTION, MOTION TO (see MOTION TO DISMISS ACTION, 
C.R.D. 77-4). 
261 
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DOLLS 
ESKIMO DOLL RADIOS (see MOTION FOR SUMMARY JUDGMENT, 
C.R.D. 77-3). 
ELECTRICAL ARTICLES, NOT SPECIALLY PROVIDED FOR 
ESKIMO DOLL RADIOS (see MOTION FOR SUMMARY JUDGMENT, 
C.R.D. 77-3). 
ESKIMO DOLL RADIOS 
Dots (see MOTION FOR SUMMARY JUDGMENT, C.R.D. 77-3). 
ELECTRICAL ARTICLES, NOT SPECIALLY PROVIDED FoR (see MOTION FOR 
SUMMARY JUDGMENT, C.R.D. 77-3). 
SOLID STATE (TUBELESS) RADIO RECEIVER (see MOTION FOR SUMMARY 
JUDGMENT, C.R.D. 77-3). 
FOOTWEAR 
CHIEF VALUE OF COTTON OR MAN-MADE FIBERS (see SUMMARY JUDG- 
MENT, MOTION FOR, C.R.D. 77-2). 
(sce SUMMARY JUDGMENT, MOTION FOR, C.R.D. 77-2). 
JURISDICTION 
LACK OF; MOTION TO DISMISS FoR (see MOTION TO DISMISS ACTION, 
C.R.D. T7-4). 
MOTION TO COMPEL LIQUIDATION AND DETERMINATION OF PROTEST 
Plaintiff moved to compel the defendant to liquidate all present and 
future entries of the involved merchandise, and further to act on any 
resulting protests within 15 days of receipt, in order for the court to 
obtain jurisdiction under 28 U.S.C. § 1582. The court held that the All 
Writs Act, 28 U.S.C. § 1651(a), grants power in aid of the court’s exist- 
ing jurisdiction under 28 U.S.C. § 1582, and does not give it the power 
to compel anyone to do those acts such as liquidation and denial of 
protest, which are a necessary prelude to the exercise of jurisdiction. 
Accordingly, the court denied plaintiff's motion. Russell Stanfield 
DOG, TH, “We iatttint nbd bbaap neh biaeebinindmigntieetengn 
LACK OF JURISDICTION 
CouRT HAS NO POWER TO COMPEL LIQUIDATION AND DENY PROTEST (see 
JURISDICTION, C.R.D. 77-1). 
MoTION TO COMPEL LIQUIDATION AND DETERMINATION OF PROTEST (see 
JURISDICTION, C.R.D. 77-1). 
MOTION TO DISMISS FoR (see MOTION TO DISMISS ACTION, C.R.D. 
77-4). 
LEATHER SPORT SHOES (see MOTION TO DISMISS ACTION, C.R.D. 
77-4). 
LEGISLATIVE HISTORY 
SENATE HEARINGS ON S. 2624, 91sT Cona., Ist Sess. (see MOTION TO 
DISMISS FOR LACK OF JURISDICTION, C.R.D. 77-5). 
SENATE Report No. 91-576 
Amendment No. 14 (1969) (see MOTION TO DISMISS FOR LACK OF 
JURISDICTION, C.R.D. 77-5). 
9ist Cong., Ist Sess. (1969) (see MOTION TO DISMISS FOR LACK 
OF JURISDICTION, C.R.D. 77-5). 
MOTION 
For SUMMARY JUDGMENT ; CROSS-MOTION FOR SUMMARY JUDGMENT 
Certain “Eskimo Doll Radios” were classified as dolls under item 
737.20, Tariff Schedules of the United States, and were claimed to be 
classifiable as a solid-state (tubeless) radio receiver under item 685.23, 
or as an electrical article, not specially proyided for under item 
688.40 of the said tariff schedules. Plaintiff moved for summary judg- 
ment pursuant to Rule 8.2 of the Rules of the U.S. Customs Court. and 
defendant cross-moved for summary judgment pursuant to said rule. 
The court held that the common meaning of the term “dolls” is a 
question of law and that the opinions stated in the affidavits in support 
of the respective motions cannot be given any probative weight. Ac- 
cordingly, plaintiff's motion for summary judgment and defendant's 
cross-motion for summary judgment were denied. Fortune Star 
Products Corp., C_R.D. 77-3 
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MOTION—Continued 
TO COMPEL LIQUIDATION AND DETERMINATION OF PROTEST (see JURIS- 
DICTION, C.R.D. 77-1). 
Lack of jurisdiction (see JURISDICTION, C.R.D. 77-1). 
To DISMISS 
Action ; pleading jurisdictional defect in answer 

Pursuant to rule 4.7(b) of the rules of this court defendant filed 
a motion to dismiss action for lack of jurisdiction. Plaintiff opposed 
motion alleging that, acting without counsel, it was misdirected by 
customs personnel in filing its protests, and that customs personnel 
delayed transmission thereof to district director. 

The court denied government’s motion without prejudice to assert- 
ing the jurisdictional defense in its answer, pointing out that the 
court would be ill advised to decline jurisdiction in the case if the 
allegations in the complaint relating to alleged deceptive and im- 
proper practices of customs officials in misdirecting and delaying the 
filing of the importer’s protests can be given full credence. Point 
ge ee. er eee ee 

For lack of jurisdiction 

(see MOTION TO DISMISS ACTION, C.R.D. 77-4). 

Summons not timely filed 

Pursuant to rules 4.7(b)(2) and 4.12 of the court defendant 
moved to dismiss action for lack of jurisdiction because of plan- 
tiff’s failure to timely file summons pursuant to 28 U.S.C., section 
2631(a). Defendant had concluded that in view of the provisions 
of 19 U.S.C., section 1515, the failure of a customs official to either 
allow or deny a protest within a period of two years from the day 
of its filing constituted a constructive denial thereof, causing the 
180-day time limitation to automatically begin running on the day 
immediately following the last day of said two-year period. By the 
time the summons was actually filed, defendant charged that a 
total period of 196 days had elapsed thus causing the filing of the 
summons to be untimely. 

On the record presented and the legislative history, the court 
held that the mailing of a notice of denial is a prerequisite to the 
commencement of the 180-day time limitation period; that the 
delay in the mailing of the notice of denial in the instant case 
must be presumed to have been inadvertant ; and that the summons 
was timely filed. Accordingly, defendant’s motion was denied. 

Knickerbocker Liquors Corp., C.R.D. T7-5 Seditieceniaian Pe ee 

PLEADING TO JURISDICTIONAL DEFECT IN ANSWER (see MO- 
TION TO DISMISS ACTION, C.R.D. 77-4). 
SOLID-STATE (TUBELESS) RADIO RECEIVER 
ESKIMO DOLL RADIOS (see MOTION FOR SUMMARY JUDGMENT, 
C.R.D. 77-3). 
SUMMARY JUDGMENT, MOTION FOR 
FOOTWEAR 

Plaintiff moved for summary judgment under rule 8.2 contending 
that there exists no genuine issue of material fact that reo ires reso- 
lution at a trial. The involved merchandise is footwear imported from 
Taiwan and classified under item 700.80 of the tariff schedules, as 
footwear with uppers of fibers other than vegetable fibers, and is 
claimed to be properly classifiable under item 700.70 of the tariff 
schedules as footwear with uppers of vegetable fibers. 

The court held that the proper method of determining the chief value 
of the imported merchandise was to ascertain the costs of the separate 
component materials which include not only the basic material but 
work done on it to bring it to the point of assembly, and that plaintiff's 
proof was insufficient to establish the same. Accordingly, plaintiff's 
motion was denied. Jimlar Corp., C.R.D. 77-2 4 re 

SUMMONS NOT TIMELY FILED (see MOTION TO DISMISS FOR 
LACK OF JURISDICTION, C.R.D. 77-5). 
TIMELINESS 
CUSTOMS OFFICIALS ; ALLEGED MISDIRECTING AND DELAYING FILING OF PRO- 
TESTS (see MOTION TO DISMISS ACTION, C.R.D. 77-4). 
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WORDS AND PHRASES 

CHIEF VALUE (see SUMMARY JUDGMENT, MOTION FOR, C.R.D. 

77-2). 
Of cotton (see SUMMARY JUDGMENT, MOTION FOR, C.R.D. 
77-2). 

COMPEL LIQUIDATION (see JURISDICTION, C.R.D. 77-1). 

DEPRIVATION OF DUE PROCESS OF LAW (see JURISDICTION, C.R.D. 77-1). 

Dott (see MOTION FOR SUMMARY JUDGMENT, C.R.D. 77-3). 

GENUINE ISSUE (see SUMMARY JUDGMENT, MOTION FOR, C.R.D 
77-2). 

(see JURISDICTION, C.R.D. 77-1). 

MAN-MADE FIBERS (see SUMMARY JUDGMENT, MOTION FOR, C.R.D. 
77-2). 

VEGETABLE FIBERS (see SUMMARY JUDGMENT, MOTION FOR, C.R.D. 
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